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I. PRELIMINARY STATEMENT 

Two cases, recently decided by the Supreme Court, have materially altered the 

jurisprudence of notice pleading.  ActiveVideo’s complaint asserts five patents and 121 claims, 

all describing a complex interactive television information system.  Yet the Complaint’s sole 

infringement allegations for each patent is a single sentence, alleging that Verizon’s “FiOS” 

system somehow infringes these patents.  

This is precisely the kind of conclusory allegation found insufficient as a matter of law in 

Bell Atlantic v. Twombly, 550 U.S. 544 (2007) and more recently in Ashcroft v. Iqbal, 129 S. Ct. 

1937 (2009).   

The insufficiency of this Complaint is even more apparent with the understanding that 

“FiOS” is not a single product or service, but a trademark referring to a bundle of different 

products and services including telephony, internet and video applications.  Accordingly, 

ActiveVideo’s single allegation that “FiOS” somehow infringes its patents is, by virtue of 

Twombly and Iqbal, insufficient as a matter of law to state a claim upon which relief can be 

granted.  

II. THE COMPLAINT AND ITS DEFICIENCIES. 

The Complaint filed by ActiveVideo on May 27, 2010, asserts five patents against each 

of the Verizon entities.  Collectively, the patents have 121 claims.  The patents generally relate to 

complex interactive television information systems with multiple components, such as 

information sources, home interface controllers that output to subscriber televisions, and nodes.  
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A representative claim from the patents is claim 1 of U.S. Patent No. 5,526,034 (the “‘034 

Patent”).1  Claim 1 provides: 

1.   An interactive television information system, for providing 
interactive cable television service over a cable television system distribution 
network, the interactive television system comprising: 

an information source means for supplying a plurality of information 
services; 

a plurality of home interface controller means, each such home interface 
controller means providing an output in communication with an associated 
subscriber television and having (i) a cable television system distribution network 
signal input for television information signals and input selection means for 
selecting a given one of the television information signals at the signal input and 
(ii) a data transceiver operative through the cable television system distribution 
network signal input for conducting data communications over the cable 
television system distribution network; 

node means, in television communication with the information source 
means and in television communication and data communication with a group of 
the home interface controller means over the cable television system distribution 
network, for selecting and providing information services obtained from the 
information source means to each home interface controller means in the group 
based on data obtained over the cable television system distribution network from 
each such home interface controller means; 

wherein the node means includes (a) activity detection means for 
determining whether a given home interface controller means is to be placed in an 
interactive mode and (b) signal assignment means for causing, on an affirmative 
determination by the activity detection means, the input selection means of the 
given home interface controller means to select a given television information 
signal present at the signal input, so that signal assignment is accomplished on a 
demand basis for those home interface controllers determined to be placed in an 
interactive mode. 

Given the complexities of its patent claims and their use of means-plus-function 

language, ActiveVideo must provide some factual basis in its Complaint to allow Verizon to 

determine what within the FiOS system infringes and how.  The Complaint, however, makes 

                                                 
1 The five asserted patents are attached as exhibits to the Complaint, and can therefore be 

considered by the Court in deciding this motion under Rule 12.  See Darcangelo v. Verizon Communs., 
Inc., 292 F.3d 181, 195 n.5 (4th Cir. 2002). 
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identical, boilerplate infringement allegations against each of the four Verizon entities for 

“FiOS.”  As to the ‘034 Patent, for instance, ActiveVideo merely alleges: 

Verizon, by making, using, providing, offering for sale and/or selling in the 
United States interactive television systems, devices, and/or services, including 
the FiOS system and services, that are covered by one or more claims of the ‘034 
patent, has committed acts of direct, contributory and/or inducement of 
infringement of one or more claims of the ‘034 patent.  On information and belief, 
Verizon knew or should have know[n] of the ‘034 patent.  These acts constitute 
violations of 35 U.S.C. § 271. 

Complaint ¶ 37; see also id. ¶¶ 13, 19, 25, 31.  Simply put, the plaintiff alleges that Verizon 

infringes its patents because it makes and sells the FiOS system, an allegation not materially 

different from alleging that Ford infringes a patent because it makes cars.   The Complaint fails 

to inform the Court or Verizon anything about what within the FiOS system infringes and how.     

III. ARGUMENT 

A. TWOMBLY AND IQBAL HAVE ELEVATED THE STANDARDS FOR 
NOTICE PLEADING 

The Supreme Court’s recent opinions in Bell Atlantic v. Twombly, 550 U.S. 544 (2007) 

and Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), have materially elevated the standards for notice 

pleading, particularly in complex litigation.  In Twombly, a class of subscribers of local 

telephone and high speed internet services sued telecommunications providers, alleging that the 

defendants conspired to prevent entry into their respective markets, in violation of the Sherman 

Act. The Supreme Court upheld the District Court’s dismissal of the Complaint, holding that the 

mere allegation of a conspiratorial agreement to restrain trade was insufficient to state of claim 

of conspiracy under Section 1 of the Sherman Act.   

Twombly materially elevated the notice pleading requirements of Fed. R. Civ. P. 8, and 

the standards for dismissal under Fed. R. Civ. P. 12(b)(6), creating a higher standard for a 

Case 2:10-cv-00248-RAJ -FBS   Document 16    Filed 06/30/10   Page 7 of 18



 

4 

Complaint’s  required specificity.  Previously, under the standards set forth in the case of Conley 

v. Gibson 355 U.S. 41 (1957), a complaint need only state a “conceivable” set of facts to support 

its legal claims. The Court in Twombly, adopted an elevated “plausibility” standard, requiring 

that ActiveVideo’s Complaint allege facts sufficient to create a reasonable expectation of 

infringement.   Stated simply in the context of this case, the Complaint should, at a minimum, 

allege facts sufficient to enable the Court to determine what within the FiOS system infringes 

and how.    

In Ashcroft v. Iqbal, supra., the Supreme Court raised the bar for notice pleading still 

higher, establishing two important principles.  First, the Court disavowed any notion that 

Twombly should be limited to the antitrust context. To the contrary, Iqbal clearly holds that 

Twombly applied Rule 8(a)(2), which governs pleadings in “all civil actions.”   Id. at 1953. 

Second, the Court confirmed that resolving a motion to dismiss “does not turn on the 

controls placed upon the discovery process.” Id.  Put another way, a court may no longer allow a 

deficient complaint in a patent case to proceed on the theory that discovery or claim construction 

will sort it all out.  With Iqbal, the Court has said that defendants should not be put to the 

expense of defending (in this case a complicated patent case with 121 claims) unless the plaintiff 

can allege a compelling case in its complaint with some minimal level of specificity. 

Now, after Iqbal, “legal conclusions couched as a factual allegation” and “threadbare 

recitals of the elements of a cause of action” are no longer entitled to an “assumption of truth.” 

And so it is with ActiveVideo’s complaint.  Its single legal conclusion that somehow Verizon’s 

FiOS system infringes is insufficient to state a cause of action under 35 U.S.C. § 271. 
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The Federal Circuit follows regional circuit law when reviewing the legal sufficiency of 

any complaint alleging patent infringement.  See McZeal v. Sprint Nextel Corp., 501 F.3d. 1354, 

1356 (Fed. Cir. 2007)  And the Fourth Circuit has left little doubt where it stands on the issue, 

clearly embracing the elevated pleading requirements set forth in Twombly and Iqbal.  In Francis 

v. Giocomelli, 588 F.3d 186 (4th Cir. 2009), the Fourth Circuit rejected the plaintiff's position 

that a motion to dismiss must be denied, rejecting the long held assumption that conclusory 

allegations that do no more than recite the elements of a claim are entitled to any presumption of 

truth.  

The Court wrote: 

To emphasize the Federal Rules’ requirements for stating claims that are 
warranted and therefore form a plausible basis for relief, the Supreme Court has 
held that a complaint must contain “more than labels and conclusions, and a 
formulaic recitation of the elements of a cause of action will not do.”  Twombly, 
550 U.S. at 555.  To discount such unadorned conclusory allegations, “a court 
considering a motion to dismiss can choose to begin by identifying pleadings that, 
because they are no more than conclusions, are not entitled to the assumption of 
truth.” Iqbal, 129 S. Ct. at 1950.  This approach recognizes that “naked 
assertions” of wrongdoing necessitate some “factual enhancement” within the 
complaint to cross “the line between possibility and plausibility of entitlement to 
relief.”   Twombly, 550 U.S. at 557 (internal quotation marks omitted). 

588 F.3d. at 191. 

The Southern District of California was one of the first courts to apply Twombly and 

Iqbal to a patent case.  In Anticancer Inc. v. Xenogen Corp.,  248 F.R.D. 278 (S.D. Cal. 2007),  

the plaintiff, like here, made a bare bones allegation of infringement, without describing either 

the specific product that infringed or how it infringed.  Citing Iqbal and Twombly, the Court held 

that this new elevated standard of pleading applied to patent infringement actions, finding that 

“pleadings must allege enough facts so as to demonstrate a plausible entitlement to relief” and 

that the conclusory allegations in the complaint failed this standard.   Id. at 282.   
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In McZeal v. Sprint Nextel Corp., 501 F.3d 1354 (Fed. Cir. 2007), the Federal Circuit 

engaged Twombly in a patent infringement case brought by a pro se plaintiff.  There, the court 

reversed the judgment of the District Court, which had dismissed a pro se plaintiff’s claim of 

patent infringement, reasoning that the Fifth Circuit had established lower standards of pleading 

for pro se litigants.  But there, the plaintiff did allege with specificity the infringing product – a 

Walkie Talkie machine.  As described more fully in the attached declaration, FiOS is not a 

product, but in fact a trademark referring to a bundle of services, pertaining to video, internet and 

telephony, so Verizon and the Court are still left to wonder what Verizon product infringes and 

how.  

It should also be noted that this standard for “pro se plaintiffs” was established by the 

Federal Circuit before the Supreme Court’s decision in Ashcroft v. Iqbal, supra, where the 

Supreme Court provided additional guidance on how to evaluate the sufficiency of any 

complaint.  Two things became clear.  First, reciting the elements of a cause of action, supported 

by mere conclusory statements, no longer suffices.  Second, only a complaint that states a 

plausible claim for relief survives a motion to dismiss.  This second step, the Court observes, is a 

“context-specific task that requires the reviewing court to draw on its judicial experience and 

common sense.”  Iqbal, 129 S. Ct. at 1950. 

Based upon a recent unpublished decision by the Federal Circuit, it is reasonable to 

assume that the result in McZeal will be limited to pro se plaintiffs after Iqbal, if not reversed 

entirely.  In Colida v. Nokia Inc,. No. 2009-1326, 347 Fed. Appx. 568, 2009 WL 3172724 (Fed. 

Cir. Oct. 6, 2009), the Federal Circuit issued an unpublished opinion citing Twombly, Iqbal and 

McZeal.   There, another pro se plaintiff argued that one of Nokia’s cell phones infringed his 

patents.   This time the Federal Circuit rejected the pleading as insufficient, observing that the 
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patent holder had done nothing “to explain which patents include this design, where it appears in 

the accused product, or any other facts relevant to the question of infringement.”  Id. at *2.   

Clearly, Colida suggests that after Iqbal, the Federal Circuit would at least restrict McZeal to its 

facts, or reverse it entirely. 

B. ACTIVEVIDEO’S COMPLAINT HAS FAILED TO STATE A CLAIM 
AGAINST VERIZON 

The entirety of ActiveVideo’s infringement allegations against the four Verizon entities 

is provided in one sentence, the same for each asserted patent: 

Verizon, by making, using, providing, offering for sale and/or selling in the 
United States interactive television systems, devices, and/or services, including 
the FiOS system and services, that are covered by one or more claims of the ‘034 
patent, has committed acts of direct, contributory and/or inducement of 
infringement of one or more claims of the ‘034 patent. 

Complaint ¶ 37 (as to the ‘034 Patent) (emphasis added); see also id. ¶¶ 13, 19, 25, 31. 

Post Twombly and Iqbal, however, legal conclusions and the elements of a cause of 

action are entitled to no weight in the Rule 12(b)(6) analysis.  Nemet Chevrolet, Ltd. v. 

Consumeraffairs, Inc., 591 F.3d 250, 255-56 (4th Cir. 2009).  Thus, disregarding the plaintiff’s 

allegation that merely recites the elements of patent infringement, the only substantive allegation 

in ActiveVideo’s Complaint is that “the FiOS system and services” allegedly infringe 

ActiveVideo’s patents.  This is precisely the sort of “‘naked assertion[]’ devoid of ‘further 

factual enhancement’” that the Supreme Court has found deficient.  See Iqbal, 129 S. Ct. at 1949; 

Twombly, 550 U.S. at 555. 

District courts are regularly dismissing such conclusory, non-specific allegations in 

patent cases.  In Elan Microelectronics Corp. v. Apple, Inc., No. 09-01531, 2009 WL 2972374, 

at *2 (N.D. Cal. Sept. 14, 2009), for example, Apple alleged that Elan infringed Apple’s patents 

“through its design, marketing, manufacture and/or sale of touch sensitive input devices or 
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touchpads, including but not limited to the Smart-Pad.”  The court found that this simple 

allegation “plainly falls within the prohibition against ‘[t]hreadbare recitals of the elements of a 

cause of action, supported by mere conclusory statements,’” and dismissed the claims.  Id.  

Apple’s one sentence allegation against the “Smart-Pad” is nearly identical to ActiveVideo’s one 

sentence allegation against “FiOS.”  See, e.g., Complaint ¶ 37.  Like Apple, and even more so 

because no specific product or service in the FiOS family of products has been identified, 

ActiveVideo provides nothing more than a conclusory statement of infringement, not factual 

allegations sufficient to show that it is entitled to relief.2  Given the length and complexity of the 

121 claims in ActiveVideo’s patents, which have not yet been construed, more factual detail than 

a one sentence allegation against “FiOS” – a Verizon trademark – is certainly required. 

Further, to the extent ActiveVideo may argue that it satisfied its obligations under Rule 8 

by identifying “FiOS,” “FiOS” is not a single product or service.  Rather, it is a trademark 

referring to many different products and services that function in different ways, depending 

upon the application or service involved.  See Declaration of Shawn M. Strickland ¶¶ 3-7 

(attached as Ex. 1).3  “FiOS,” for example, refers to video services marketed under the name 

                                                 
2 Courts in this district have dismissed numerous cases for failure to make more than conclusory 

allegations in the complaint.  See, e.g., Freeman v. Aqua Am., Inc., No. 09-CV-687, 2010 U.S. Dist. 
LEXIS 56600, at *8-9 (E.D. Va. June 9, 2010) (dismissal warranted where the plaintiff “fails to describe 
facts to link her conclusions to the defendants named in this case”); Shapiro v. Regent Univ., No. 09-cv-
605, 2010 U.S. Dist. LEXIS 53172, at *9 (E.D. Va. May 25, 2010) (Jackson, J.) (“Plaintiff simply infers, 
without any factual support, that his disability must have been the reason for the incident because officers 
refused to provide him details about why he was being questioned.  Such conclusory allegations are not 
sufficient to establish a plausible claim to relief as is required.”); Technology Patents, LLC v. Deutsche 
Telekom AG, 573 F. Supp. 2d 903, 909 (D. Md. 2008) (“conclusory factual allegations devoid of any 
reference to actual events” should be disregarded). 

 
3 Because ActiveVideo identified “FiOS” as the allegedly infringing product in its Complaint, it 

is appropriate to refer to information that establishes what “FiOS” is and thereby determine whether 
ActiveVideo stated a claim.  See, e.g., Hewlett-Packard Co. v. Intergraph Corp., No. 03-2517, 2003 U.S. 
Dist. LEXIS 26092, at *6 (N.D. Cal. Sept. 6, 2003) (dismissing claims accusing the defendant’s 

Case 2:10-cv-00248-RAJ -FBS   Document 16    Filed 06/30/10   Page 12 of 18



 

9 

“FiOS TV,” high-speed Internet services marketed under the name “FiOS Internet,” Voice Over 

IP (VoIP) phone services marketed under the name “FiOS Digital Voice,” analog phone services 

using Verizon’s fiber-optic network, and other services.  Id. ¶ 5.  And many of these services can 

be further separated into numerous component parts and features.  Id. ¶ 6.  FiOS TV, for 

example, includes broadcast television, pay-per-view or video-on-demand services, Verizon’s 

electronic programming guide, interactive applications known as “widgets,” graphical user 

interfaces and other software applications, and other component parts and features.  Id.  The 

overbroad assertion that “FiOS” infringes these patents fails to provide Verizon or the Court with 

any information about which products infringe and how.4 

 The impact of Twombly and Iqbal can be observed in other patent cases as well, where 

other courts have dismissed overbroad allegations.  In Bender v. LG Elecs. U.S.A., Inc., No. 09-

02114, 2010 WL 889541, at *3 (N.D. Cal. Mar. 11, 2010), for example, the court found a 

complaint identifying “broad categories” of LG products insufficient and required the plaintiff 

Bender to state “specific products or product parts” that allegedly infringe.  Bender’s complaint 

failed to identify any particular products, listing only product categories that encompassed 

thousands of different LG circuits and chips.  Id. at *2-3.  The court dismissed Bender’s claims, 

finding that “[w]ithout identifying specific products or product parts, Bender has not put [LG] on 

notice as to what products or parts are subject to the infringement claim.”  Id. at *3; see also 

Fifth Market, Inc. v. CME Group, Inc., No. 08-520, 2009 U.S. Dist. LEXIS 108776, at *3-4 (D. 

                                                                                                                                                             
unspecified “software and hardware products” where the defendant presented evidence that it 
implemented “150 core technology platforms” in “over 4000 end-use application products”). 

 
 

4 Further, while the Complaint alleges infringement by “interactive television systems, devices, 
and/or services, including the FiOS system and services,” the Complaint provides no notice of what third 
party systems, devices, and services may be at issue.  See Complaint ¶¶ 13, 19, 25, 31, 37. 
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Del. May 14, 2009) (dismissing claims without “any reference to a single infringing product or 

method”); Hewlett-Packard, 2003 U.S. Dist. LEXIS 26092, at *6 (dismissing claims against 

non-specific “software and hardware products”). 

ActiveVideo’s one sentence allegation against “FiOS” is analogous to the broad category 

list in Bender, and like Bender, it fails to provide Verizon fair notice of what specifically is being 

accused in this case.  The brand name “FiOS” encompasses numerous different products and 

services that function in different ways, as well as thousands of constituent components, devices, 

and systems.  Ex. 1 ¶¶ 3-7.  Without any factual allegations identifying a specific product or 

product part – and ActiveVideo has provided none – Verizon has no idea what about the “FiOS” 

service is being accused in this case.   

Further, because the Complaint contains no factual allegations, it fails to state a 

“plausible” claim for relief, as required by the Supreme Court in Iqbal and Twombly.  To survive 

a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient factual matter, accepted 

as true, to ‘state a claim for relief that is plausible on its face.’”  Iqbal, 129 S. Ct. at 1949.  “A 

claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.”  Id.  

ActiveVideo’s Complaint is not “plausible” as it provides no facts that would allow the Court to 

draw a reasonable inference that Verizon is liable for patent infringement of any of the 121 

claims in the five asserted patents. 
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IV. CONCLUSION. 

The Supreme Court, the Fourth Circuit, and now the Federal Circuit have all embraced 

the elevated standards of pleading required by the Twombly and Iqbal decisions.  Judge 

Niemeyer said it best when he wrote: 

The plausibility standard requires a plaintiff to demonstrate more than “a sheer 
possibility that a defendant has acted unlawfully.”  Id.  It requires the plaintiff to 
articulate facts, when accepted as true, that “show” that the plaintiff has stated a 
claim entitling him to relief, i.e., the “plausbility of entitlement to relief.”    

Giacomelli, 588 F.3d at 193 (quoting Twombly, 550 U.S. at 557).  

This motion is not, as ActiveVideo will no doubt argue, about delaying the inevitable.  If 

ActiveVideo is capable of articulating a case of patent infringement, it should be required to do 

so now, as clearly the Supreme Court mandates.  Doing so will save thousands of hours, both for 

the Court and for the litigants, by narrowing the claims, avoiding needless discovery, and 

allowing the parties to focus the issues for trial.  If ActiveVideo is not capable of articulating its 

claim now, the case should not go forward.  The charge from the Supreme Court is now clear.  It 

is for the trial court to function as gatekeeper to prevent frivolous patent litigation filed only to 

gain some strategic business advantage.  

In recent years, with the recognized problems created by “strike suits,” … and the 
high costs of frivolous litigation, the Supreme Court has brought to the forefront 
the Federal Rules’ requirements that permit courts to evaluate complaints early in 
the process. 

Id. at 193.  

For all the reasons previously articulated, the Verizon defendants respectfully ask that 

their motion to dismiss be granted.  
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Facsimile:   (650) 843-4001 

djjohnson@morganlewis.com 
mlyons@morganlewis.com 

dbregman@morganlewis.com 
ahoffman@morganlewis.com 

 
Counsel for Plaintiff 
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_____/s/___________________________ 
Gregory N. Stillman (VSB #14308) 
HUNTON & WILLIAMS LLP 
500 East Main Street, Suite 1000 
Norfolk, VA  23510 
Telephone:  (757) 640-5300 
Facsimile:  (757) 625-7720 
gstillman@hunton.com 
Counsel for Defendants 
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